
HEALTH AND COMMUNITY CARE

In page 3, to delete lines 24 to 31 and in page 4, to delete lines 1 to 17, and to substitute the 
following: 

2. Section 2(1) of the Health (Amendment) Act 1996 is amended –

(a) by the insertion of “and to relevant participants (within the meaning of section 1 of 
the Redress for Women Resident in Certain Institutions Act 2014)” after “transfusion”, 
and 

(b) in paragraph (f), by the insertion of “or any other matter” after “hepatitis C”. 

PERSONAL ADVOCATES (e.g. Sage, HSE-funded)

The Health Service Executive shall automatically provide a personal advocacy service to 
each applicant to the scheme who resides in an institution and in respect of whom a 
determination has been made by the Minister that she is eligible under the Scheme, regardless 
of her level of capacity.

PENSIONS

The Minister for Social Protection shall ensure that relevant participants (within the meaning 
of section 2 of the Redress for Women Resident in Certain Institutions Act 2014) receive 
State Contributory Pensions backdated to retirement age. 

APPOINTMENT OF REPRESENTATIVES (taken directly from Heads of Bill with 
minor changes)

Appointment of decision-making representative in respect of person not having full capacity

Scope of Decision Making to which sections 6 to 11 apply

6. (1) Sections 6 to 11 apply to:

(a) the signing of an Acceptance Form and statutory declaration in accordance with the terms 
of the ex-gratia scheme

(b) the management and disbursement of moneys received on behalf of and for the benefit of 
a relevant person.

(2) Sections 5 to 11 do not apply to a person—

(a) who is a ward of court,



(b) who has appointed a person to be his or her attorney under an enduring power of attorney 
and—

(i) the attorney is not prohibited or restricted by the terms of the power from performing any 
matter to which this section applies, and

(ii) the enduring power of attorney has been registered and the registration has not been 
cancelled, or

(c) in respect of whom another person is permitted by law to act on behalf of that person in 
relation to a matter to which this section applies notwithstanding that the person concerned 
does not have the capacity to make a decision in relation to such a matter. 

Person’s capacity to be construed functionally

7. (1) It shall be presumed, until the contrary is established, that a person has full mental 
capacity.

(2) A person’s capacity shall be assessed on the basis of his or her ability to understand the 
nature and consequences of a decision to be made by him or her in the context of the 
available choices at the time the decision is made.

(3) A person lacks the capacity to make a decision if he or she is unable -

(a) to understand the information relevant to the decision,

(b) to retain that information,

(c) to use or weigh that information as part of the process of making the decision, or

(d) to communicate his or her decision (whether by talking, writing, using sign language, 
assisted technology, or any other means) or, if the implementation of the decision requires the 
act of a third party, to communicate by any means with that third party. 

(4) A person is not to be regarded as unable to understand the information relevant to a 
decision if he or she is able to understand an explanation of it given to him or her in a way 
that is appropriate to his or her circumstances (whether using simple language, visual aids or 
any other means).

(5) The fact that a person is able to retain the information relevant to a decision for a short 
period only does not prevent him or her from being regarded as having the capacity to make 
the decision.

(6) For the purposes of this section, information relevant to a decision shall be construed as 
including information about the reasonably foreseeable consequences of

(a) each of the available choices at the time the decision is made, or

(b) failing to make the decision.



(7) Any question as to whether a person lacks capacity shall be decided on the balance of 
probabilities.

Power of court to make orders and appoint decision-making representative, etc.

8. (1) Where this section applies, the court may make one or both of the following orders:

(a) an order making the decision or decisions concerned on behalf of the relevant person 
where it is satisfied that the matter is urgent or that it is otherwise expedient for it to do so; 

(b) an order appointing a person to be a decision-making representative for the relevant 
person for the purposes of making one or more than one decision specified in the order on 
behalf of the relevant person.

(2) In making a decision-making order or decision-making representative order, the court 
may make provision for such other matters as it considers appropriate, including -

subject to subsection (3), the conferral of powers on a decision-making representative, the 
imposition of duties on a decision-making representative, the attachment of conditions 
relating to the making of any relevant decision by a decision-making representative or the 
exercise of any power by a decision-making representative in his or her capacity as a 
decision-making representative, and the period of time for which the order is to have effect.

(3) In making a decision-making representative order, the court shall, in so far as the order 
relates to the conferral of powers referred to in subsection (2)(a), ensure that the powers 
conferred are as limited in scope and duration as is necessary in the circumstances having 
regard to the interests of the relevant person the subject of the order.

(4) The court may appoint one or more than one person as a decision-making representative 
for a relevant person and may so appoint different persons in respect of different relevant 
decisions. 

(5) A decision-making representative order appointing more than one person as a decision-
making representative for a relevant person in relation to the same relevant decisions shall 
make provision as to whether such persons are to act -

(a) jointly,

(b) jointly and severally, or

(c) jointly as respects some relevant decisions and jointly and severally as respects other 
relevant decisions.

(6) The court may make a decision-making order or decision-making-representative order 
notwithstanding that an application has not been made to it under this Part for an order in that 
respect or in those terms.



(7) The court may vary or discharge a decision-making order or decision-making-
representative order, whether of its own motion or pursuant to an application to it under this 
Part by

(a) the relevant person,

(b) the spouse or civil partner of the relevant person.

(c) the decision making representative.

(d) an attorney for the relevant person

(e) the Minister for Justice & Equality.

(8) Where the court is satisfied that a decision-making representative for a relevant person 
has behaved, is behaving or is proposing to behave in a manner outside the scope of the 
authority conferred on him or her by the court, or in a manner that is not in the interests of the 
relevant person, the court may -

(a) revoke the appointment of the decision-making representative, or

(b) vary the terms of a decision-making representative order relating to -

(i) the appointment of the decision-making representative,

(ii) the nature or extent of the powers conferred on the decision-making representative, or

(iii) the duties imposed on the decision-making representative.

Decision-making representatives - general.

9. (1)The court shall not appoint a person to be a decision-making representative for a 
relevant person unless it considers that the person is suitable for appointment as a decision-
making representative as respects the powers which it is proposed to give the decision-
making representative for that relevant person.

(2) Subject to subsection (4), a person (in this section referred to as the “proposed appointee”) 
shall not be appointed as a decision-making representative for a relevant person if -

(a) the proposed appointee has not attained the age of 18 years, 

(b) the proposed appointee has been convicted of an offence in relation to the person or 
property of the relevant person or the person or property of a child of the relevant person,

(c) a safety or barring order has been made against the proposed appointee in relation to the 
relevant person or a child of the relevant person,

(d) the proposed appointee is an undischarged bankrupt or currently in a debt settlement 
arrangement or personal insolvency arrangement or has been convicted of an offence 
involving fraud or dishonesty,



(e) the proposed appointee is a person in respect of whom a declaration has been made under 
section 150 of the Companies Act, 1990.

(f) the proposed appointee is a person who is or was the subject of a disqualification order by 
virtue of Part VII of the Companies Act, 1990, or

(g) the proposed appointee is the owner, the registered provider or a representative of the 
owner or registered provider, of a nursing home (whether or not it is a nursing home 
registered under the Health Act 2007), a mental health facility, or a residential facility for 
persons with disabilities, in which the relevant person resides, or a person residing with, or an 
employee or agent of, such owner or registered provider, as the case may be, unless the 
proposed appointee is a spouse or civil partner, parent, child or sibling of the relevant person.

(3) Where, subsequent to the appointment of a decision-making representative for a relevant 
person - 

(a) the decision-making representative is convicted of an offence in relation to the person or 
property of the relevant person or the person or property of a child of the relevant person,

(b) a safety or barring order is made against the decision-making representative in relation to 
the relevant person or a child of the relevant person,

c) the decision-making representative becomes an undischarged bankrupt or subject to a debt 
settlement arrangement or personal insolvency arrangement which is current or is convicted 
of an offence involving fraud or dishonesty,

(d) the decision-making representative becomes a person in respect of whom a declaration 
has been made under section 150 of the Act of 1990,

e) the decision-making representative becomes a person who is the subject of a 
disqualification order by virtue of Part VII of the Act of 1990, or

f) the decision-making representative becomes the owner, or the registered provider, of a 
nursing home (whether or not it is a nursing home registered under the Health Act 2007), a 
mental health facility, or residential facility for persons with disabilities, in which the relevant 
person resides, or a person residing with, or an employee or agent of, such owner or 
registered provider, as the case may be, where the decision-making representative is not a 
spouse or civil partner, parent, child or sibling of the relevant person, the decision-making 
representative order concerned shall be invalidated, to the extent that it relates to the 
appointment of that decision-making representative, with effect from the day on which the 
decision-making representative falls within any of paragraphs (a) to (f).

(4) A decision-making representative for a relevant person acts as the agent of the relevant 
person in relation to a relevant decision made by the decision-making representative.

(5) (a) Except where the court otherwise orders, a decision-making representative for a 
relevant person shall be entitled to be reimbursed out of the assets of the relevant person in 



respect of his or her fair and reasonable expenses which are reasonably incurred in 
performing his or her functions as such decision-making representative.

(b) Where the court so directs in a decision-making representative order appointing a 
decision-making representative for a relevant person, the decision-making representative 
shall be entitled to be paid a reasonable amount in respect of remuneration in relation to the 
performance of his or her functions as such decision-making representative and which 
functions are carried out in connection with his or her trade or profession or in other 
exceptional circumstances specified in the order, and such remuneration shall be paid from 
the assets of the relevant person. 

(6) (a) A decision-making representative for a relevant person shall once every 12 months, 
prepare and submit to the Minister a report as to the performance of his or her functions as 
such decision-making representative.

(b) Every such report submitted to the Minister shall be in such form as may be determined 
by rules of court and shall in particular include details of all expenses and remuneration paid 
or reimbursed to the decision-making representative concerned for the relevant person 
concerned.

(7) A decision-making representative order shall, unless it provides otherwise, be invalidated 
to the extent that it relates to a decision-making representative who is the spouse of the 
relevant person and subsequently -

(a) the marriage is annulled or dissolved either -

(i) under the law of the State, or

(ii) under the law of another state and is, by reason of that annulment or dissolution, not or no 
longer a subsisting valid marriage under the law of the State,

(b) either a decree of judicial separation is granted to either spouse by a court in the State or 
any decree is so granted by a court outside the State and is recognised in the State as having 
like effect,

(c) a written agreement to separate is entered into between the spouses, or d) subject to 
section 2(2), the spouses separate and cease to cohabit for a continuous period of 12 months.

(8) A decision-making representative order shall, unless it provides otherwise, be invalidated 
to the extent that it relates to a decision-making representative who is the civil partner of the 
relevant person and subsequently -

(a) the civil partnership is dissolved,

(b) a written agreement to separate is entered into between the civil partners, or

(c) the civil partners separate and cease to cohabit for a continuous period of 12 months.



(9) A decision-making representative order shall, unless it provides otherwise, be invalidated 
to the extent that it relates to a decision-making representative who is the cohabitant of the 
relevant person and subsequently the cohabitants separate and cease to cohabit for a 
continuous period of 12 months.

(10) The invalidation of all or part of a decision-making representative order under 
subsection (3), (9), (10) or (11) shall not of itself affect a relevant decision made by the 
decision-making representative concerned for the relevant person prior to the occurrence of 
the event which caused such invalidation. (11) In subsections (2)(g) and (3)(f) “owner” 
includes a person managing a nursing home, mental health facility, or residential facility for 
persons with disabilities, or a director (including a shadow director within the meaning of 
section 27 of the Act of 1990 of, or a shareholder in or an employee or agent of, a company 
which owns or manages such a home or facility.

Scope of decision-making order or decision-making representative order relating to 
moneys received from the ex-gratia fund.

10. (1) A decision-making order or decision-making representative order, as appropriate, 
relating to the moneys received from the ex-gratia payments -

(a) may, without prejudice to the generality of subhead 7.3 (2)(b), authorise a decision-
making representative for the relevant person to make decisions on behalf of the relevant 
person in respect of any one or more than one of the following matters, where such matters 
relate to the use and disbursement of moneys received under the ex-gratia scheme:

(i) the custody, control and management of the moneys;

(ii) the acquisition of property in the name of the relevant person, or on his or her behalf, 
from the moneys received;

(iii) the carrying out of any contract entered into by the relevant person; 

(iv) the discharge of the relevant person’s debts or other obligations, whether or not any such 
debt or obligation is legally enforceable against the relevant person;

(v) the execution or exercise of any of the powers or discretions vested in the relevant person 
as a tenant for life;

(vi) providing, to the extent that the relevant person might have been expected to do so, for 
the needs of the decision-making representative or of other persons;

(vii) the conduct of proceedings before any court or tribunal, whether in the name of the 
relevant person or on his or her behalf;

(viii) making an application for housing, social welfare or other benefits or otherwise 
protecting or advancing the interests of the relevant person in relation to those matters, and

(b) may make provision for such other matters as the court considers appropriate.



(2) If a decision-making representative for a relevant person is empowered by the decision-
making representative order appointing him or her as such decision-making representative to 
dispose of the relevant person’s moneys by way of gift, then, without the specific approval of 
the court, the power to make such a gift shall be limited to -

(a) gifts to other persons (including the decision-making representative) who are related to or 
connected to the relevant person, and which gifts are – 

(b) of a seasonal nature or made on customary occasions,

(c) made to such other person on the occasion of the birth of a child to such other person,

d) made to such other person on the occasion of the marriage of such other person,

e) made to such other person on the occasion of the registration of a civil partnership in 
respect of which such other person is a civil partner, or 

(f) made to such other person on the occasion of the anniversary of his or her birth, marriage 
or civil partnership, and 

(g) gifts to any charity to which the relevant person made or might reasonably be expected to 
make gifts, provided that the value of the gift is reasonable having regard to all the 
circumstances and in particular the extent of the relevant person’s moneys received from the 
ex-gratia fund.

Restrictions on decision-making representatives. 

11. (1) An order under this section appointing a decision making representative shall not 
permit the decision making representative to make any decision or take any action on behalf 
of the relevant person unless that decision is one to which this section applies and is specified 
in the order. In particular:

(a) Nothing in this Part shall permit a decision-making representative for a relevant person to 
be given the power to prohibit a particular person from having contact with the relevant 
person.

(b) A decision-making representative for a relevant person shall not, without the express 
approval of the court -

(i) exercise any powers in relation to the settlement of any part of the property of the relevant 
person, whether for the relevant person’s benefit or for the benefit of others, or

(ii) exercise any power (including the power to consent) vested in the relevant person, 
whether beneficially or as trustee or otherwise.

(c) A decision-making representative for a relevant person shall not refuse consent to the 
carrying out or continuation of life-sustaining treatment for the relevant person.



(d) A decision-making representative for a relevant person shall not do an act that is intended 
to restrain the relevant person.  




